IN THE APPELLATE DIVISION
PRIBIE COURT OF ALBERTA

BETWERN
HI8 IAJESTY THE EING
RESPORDENT
w1 e
BRUNO PRRZENOWSKI

TAEE NOTICE that Bruno Persenowski, who on
the 29th day of June, A.Ds 1948, at the City of Medleine
Hat in the Judiela) Distriet of Medicine Hat, in the Provinee
of Alberta, at a trial held in the Supreme Court of Alberta,
with lr, Chief Justice Williem R, Howsen presiding, was con
victed by a Jury for that he, the sald Bruno Persencwski, at
Medicine Hat in the said Judielel Distriet, on or about the
10th day of September, 1944, did unlawfully murder Kerl Lehmenn
contrary to secotion 263 of the Crinmimml Code of Canada, end
was thersupon on the sald B89th day of June, A.Ds 1046, sentenced
by His Lordship, Chief Justice Willlenm R, Howson, Chief Justice
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taken/and there confined until the 1éth day of Cotober, 1946,
and on that date to be taken %o the place of his execution and
Mmd.hythﬂmkmn dead, does hereby apply for
leave to appeal and does hereby sppeal to the ippellate Divislon
‘of the Suprems Court of Alberta against the said convietion
on the following, amongst other groundsie



o

b The learned Trial Judge had no Jurisdietion %o
try, hear, or deal with appellant for the following reasonaie

(a) Thore was nothing before the Court to suggest that
the military suthorities hed weived their jurisdiction,

{b) There was nothing before the Court $o guggest that
the military authorities had asked the Court to exere
cige its Jurisdlictlon,

{e) The eppellent and the person whom he i1s alleged %0 have
killed were prisoners of wer captured in Inglend by British
nilitary suthorities and tumed over to the Canadisn
¥ilitary anthorities, The Cansdian }Militery suthorities
are therefore accountable %o the British Military authe
orities for every prisemer of war they received from
Bngland, and an inglish Cours, if any, is the only Court
that has jurisdiction to deal with the sppellant,

{4) The appellant was not in the King's Peace,

{e) any act of the appellent in e Cermen prisoner of wey
canp in killing & fellow prisoner of war 1a not a
orime but is "en sot of war."

(£)Under Article 45 Iuternational Convention relative to
the treatuent of prisouers of war approved at Geneva
July 8Y¢h, 1986, the appellant/is s GCesman prisoner of
war «ad should be returned to Cermany to be dealt with
acoording to the law of Germny.

Be The learned Trial Judge erred in failing to instruct
the jury in his chavge regarding what effect there would be if
 the appellant were found to have committed a political offence,



Se The learned Trial Judge erred in his charge to
the jJury by falling $o instrust the jJury the effect of finding
that the appellant had been carrying out an order of his
nilitery superiors.
4. The learned Trial Judge erred in his charge %o
the Jury by falling %o instruet the jury as to the effect of
finding that the accused d4id something whiech he thought wes
right, but was wrong under our civil law,
Be The learned Trial Judge erred in his charge to
the Jury and shereby prejudiced the jury against the appellent
by making the following statement:
"low if you come %o the sonclusion that you have
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warrent e verdiet of manslaughter.*
& The learned Trial Judge erred in his charge %o
the Jury by failing to direct the Jury that if they had @
reasonable doubt whether the orime was manslaughter instead
of murdeor they must give the benefit of that doubt to the
acoused and return a verdiet of manslaughber.
7 The learned Trial Judge erred in his charge %o
the Jury by instrueting the jJury that provocation was the
only elrewmtance whish would reduce e charge of murder to
sanslanghter
B The learned Trial Jufge erred im his charge %o
the Jury by falling to lnstruct the jury what effieot there



wenld be 1f the appellant acted under a military ovder that
he considered bdinding on him although his ect was wrong
under our oivil law,

D4 The learned Trial Judge erped in his chawge o
the juvy by folling to instruet the Jury what effect there would
be if the sot of the appellant were considered by the Jury

to be in the nature of a political offences

104 The learned Trisl Judge exmped in hie charge %o
the Jury by felling to divect the Jury what effect there would
be if the ast of the appellant were considered an act of war,
e The learned Trial Judge erred in his eharge to
the jJury by falling to instruct the jury that the appellant
mist be in the King's Pesce before he could be lawfully cone
iz, The learnsd Trisl Judge eryed in his charge to
the jury by ocmitting to read sestion 68 of the Criminal Code
of Canada end the offect thereol upon the eppellant who was an
immate of e German prisoner of war camp mansged by German
prisoners of war under German nilitery law,

13, The learned Trial Judge eyred in his charge %o
the jury when referping to the deccased; Karl Lehmann, "There
is certeinly no evidence that he was a traltor to Cermany or
to the German Army or to his comrades,“

14 The learned Trial Judge erred in his charge to
$he jury by omitting to read seesion 51 of the Criminal Code



of Canada and the effect thereof uponm the appellant under

an srder that he considered binding on him,

18, The learned Trial Judge erred in adnitting as
evidence two confessions signed by the appellant,

16, The leaynsd Trial Judge erred in his charge %o
the Jury by falling to fairly put the Defence before the Jury,
1% The leerned Trial Judge erred in his cherge to
the Jury by falling to direct the attention of the Jury to
the defence of the appellant,

18, The leamned Trial Judge misdirected the jury on
the law,

19, The said conviction is against the law, and the
evidence and the welght of evidenees

20. On such other grounds as may be pernitted to be

raised upon application after the transoript of evidenve i
available to counsels

AND TAKE NOTICE that on the hearing of the
Appeal the appellant will aek this Honouveble Court for en
A .
(a) Quashing the convietion or in the alternative
(b) an Order reducing the convietion from murder
to manslaughter, or in the alternative
(¢) in Order for a new trial.



The Appellant does not wish to be present at the
hearing of the Appeals

DATED at the City of Lethbridge in the Provianse of Alberta
this 25th dey of July, AsDs 1040,
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